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More than 15 years of worldwide experience imple-
menting the Convention on the Rights of the Child has
led to a wealth of lessons learned. To encapsulate
these lessons and make them widely available to enti-
ties working in the field of the rights of the child, the
UNICEF Innocenti Research Centre has undertaken the
Study on the Impact of the Implementation of the Con-
vention on the Rights of the Child. The project aims to
promote the universal realization of children’s rights
by documenting, analysing and reflecting on both
positive experiences and challenges in implementing
the Convention. One component of this work is case
studies of actions taken at the national level. 

This publication, Reforming Child Law in South
Africa: Budgeting and implementation planning, is
one such case study. It documents a rare attempt to
assess all the steps involved in legal reform for real-
ization of child rights and make a detailed estimate of
the costs at each step. The case study addresses two
costing projects in connection with these reforms:

one for development of a child justice system, anoth-
er for a comprehensive children’s act. Both of these
were extensive pieces of legislation requiring sub-
stantial systemic adjustment. 

Part 1 presents an overview of country experiences
with law reform since the Convention on the Rights
of the Child came into force. It summarizes how dif-
ferent countries have ‘constitutionalized’ children’s
rights. These chapters also cover the key roles of
states parties, the legislature, the courts and non-
governmental organizations in ensuring sufficient
resources are devoted to fulfilling child rights. Part 2
details the process South Africa took in planning the
costing and implementation of its Child Justice Bill
and Children’s Bill and summarizes the findings of
the complete report.

Marta Santos Pais
Director, Innocenti Research Centre
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Finalization of the Convention on the Rights of the
Child (CRC) in 1989 was cause for celebration
throughout the human rights community, but was
only the first step in realizing child rights. In the
almost two decades since, the real work of bringing
the CRC to life has begun. Key to this is developing
the legislative, administrative and other measures to
ensure recognition of children’s rights. Part 1 of
Reforming Child Law in South Africa: Budgeting and
Implementation Planning provides an overview of
national legal reform measures to date. 

States have approached legal reform in different
ways. In some countries that developed or revised
their constitutions after 1989, the constitution incor-
porates provisions of the CRC. A key aspect of ‘con-
stitutionalization’ of children’s rights is that it requires
providing a way to enforce those rights and requires
that they be ‘justiciable’, meaning they can be acted
upon in a court of law. 

Other countries have incorporated provisions of the CRC
into domestic law. This approach calls for adopting com-
prehensive laws or at least embarking on a comprehen-
sive review and reform of existing legislation. It must
ensure that the general principles of the CRC are ‘main-
streamed’ through all national law. To date, reform has
tended to be more extensive in areas with fewer bud-
getary implications. As a result, legal reform addressing
civil rights has been more widespread than for socio-
economic rights. Most challenging has been reform
requiring systemic adjustment, such as child justice. 

Article 4 of the CRC makes clear that states ratifying
it are expected to allocate and expend resources to
fulfil their pledges. While they are not required to
deliver immediately on all child rights, they must
demonstrate that they are giving them priority in
allocating the country’s resources. Thus budgets are
increasingly being scrutinized, particularly by civil
society groups, to determine the extent to which gov-
ernments are fulfilling their promises. 

1Reforming Child Law in South Africa

PART 1
LEGAL REFORM AND BUDGETING 
FOR CHILD RIGHTS





The period following the finalization of the Convention
on the Rights of the Child (CRC) in 1989 was charac-
terized by great enthusiasm to implement it nationally
and internationally. The Office of the United Nations
High Commissioner for Human Rights reprioritized
and placed children’s rights on its agenda as a com-
prehensive item dealing with all aspects of children’s
rights. UNICEF began the process of reorienting its
priorities and programming to reflect a rights-based
approach. States parties and non-governmental orga-
nizations (NGOs) alike started to engage with the
CRC.1 A wave of law reform took place in numerous
countries with ratification of the CRC, and there is
much evidence of a fundamental transformation of
laws governing children. As a result, children have
become independent subjects entitled to rights, not
just objects of parental rights and protection.2

Key to implementation of the CRC is article 4, which
requires States parties to take all appropriate legisla-
tive, administrative and other measures to ensure
realization of the rights of the child (see box). Leg-
islative reform is a central element of the article 4
obligation to ensure that all domestic legislation is
fully compatible with the CRC and that its principles

and provisions are effectively enforced. Although
social programmes and institutions of implementa-
tion are also crucial, law reform is the first step
towards effective and sustained implementation of
children’s rights. 

Through the obligations created in articles 4, 42, 43
and 44, the CRC puts in place a framework for law
reform. The CRC recognizes the same rights for all
children, taking into account the different cultural,
social, economic and political realities of individual
countries. This is done specifically to enable each
state to contextualize its own means of implementa-
tion in the framework of the legal obligations under-
taken upon ratification of the CRC.

A UNICEF study on the implementation of the CRC
states that, according to the General Measures of
Implementation, law reform should “ensure compat-
ibility of existing and new legislation and judicial
practice with the CRC, in a number of ways, includ-
ing: comprehensive reviews of legislation; the inclu-
sion of children’s rights in the constitution; the devel-
opment of specific laws to reflect the CRC principles
and provisions; by responding to “new” issues related

3Reforming Child Law in South AfricaInnocenti Research Centre

1 
THE CONVENTION AND LAW REFORM

Box 1

General Measures of Implementation

“The general measures of implementation identified by the Committee and described in the present general
comment are intended to promote the full enjoyment of all rights in the Convention by all children, through
legislation, the establishment of coordinating and monitoring bodies − governmental and independent −
comprehensive data collection, awareness-raising and training and the development and implementation of
appropriate policies, services and programmes.”  
− UN Committee on the Rights of the Child, General Comment No. 5: General Measures of Implementation
for the Convention on the Rights of the Child, CRC/C/GC/2003/5, para. 9.



Constitutions that have not been amended since
1989 tend to emphasize the protection of children.
They are crafted in the context of parental duties and
rights to protect children, failing to recognize the full
range of rights set out in the CRC. Such constitutions
should be reviewed and updated to reflect the State
party’s commitment to the CRC.

In some countries the constitution provides for the direct
incorporation of human rights treaties into domestic
law and gives them precedence over domestic law, in
so far as it is inconsistent with such treaties. This mech-
anism applies to the CRC, and in countries with such
provisions in their constitutions it is generally seen as
unnecessary to incorporate the provisions of the CRC
through additional constitutional reform.8 

This approach may raise two main problems: First,
law reform takes place mainly through judicial inter-
pretation, which may be piecemeal and may have an
undesirable outcome. For example, France’s highest
court, the Cour de cassation, held in a number of
judgements that many CRC provisions are not direct-
ly applicable in French law. In 2005 the Cour de cas-
sation and Conseil d’État agreed that the self-execut-
ing provisions of the CRC can be applied directly by
the courts,9 but they still have an article-by-article
approach according to which only certain articles are
considered self-executing while others are not.10

Second, some governments are finding ways to limit
the extent of the obligations imposed by the CRC
through broad reservations or by declaring some arti-
cles not to be self-executing, meaning that courts
may not apply them directly. Existing legislation is
sometimes interpreted as not being in conflict with
the CRC, suggesting that the convention therefore
does not add anything necessitating law reform.11

In a study by the UNICEF Innocenti Research Centre,12

nearly a third of the countries analysed had constitu-
tional provisions dedicated to the protection of chil-
dren, ranging from detailed lists of rights (Brazil) to
brief provisions (Thailand). It is clear from the termi-
nology and provisions in the constitutions of all the
countries studied that the CRC influenced the draft-
ing procedure and terminology.

A particularly important aspect to constitutionaliza-
tion of children’s rights is that it requires providing a
way to enforce those rights and requires the rights to
be ‘justiciable’, meaning that if governments fail to
ensure the safeguard of those rights, those deprived
of their rights can approach the courts for relief. In
Colombia, children’s rights are entrenched in article
44 of the constitution, but those rights are not includ-
ed in article 85 as rights that are applicable immedi-
ately. The constitutions of Albania, Ecuador, Ethiopia,
Gambia, Ghana, Moldova, Namibia, Romania,
Poland, Slovenia, South Africa, Uganda and Thailand
provide mechanisms for enforcing children’s rights,
but only a few of these constitutions provide that
these rights are immediately justiciable. In this
respect South Africa’s constitution, adopted in 1996,
is particularly interesting and effective.

Section 28 of the constitution includes a specific sec-
tion dedicated to the rights of children and the termi-
nology used reflects the influence of the CRC. Section
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to children’s rights; and by considering effective
remedies for children and their representatives if chil-
dren’s rights are breached.”

The study further states, “the allocation of resources to
children “to the maximum extent of their availability is
key in States Parties’ efforts to ensure the CRC imple-
mentation”3 Law reform and the subsequent imple-
mentation of legislation through programmes and
institutions requires adequate and substantial alloca-
tion of funds from governments to ensure concrete
implementation and to make children’s rights a reality. 

Constitutional Recognition 

of Child Rights

In some countries the CRC was automatically incor-
porated through existing constitutional provisions. In
countries that have undergone a period of constitu-
tional reform since 1989, the approach tends to be
more comprehensive, aiming at specific recognition
of children’s rights. Countries that have not changed
their constitutions since 1989 either make no men-
tion of children’s rights or make limited provision,
and children tend to be envisaged through a protec-
tionist or ‘welfarist’ approach. Although some coun-
tries have undergone a process of constitutional
reform, in most cases the CRC has been incorporated
into domestic law.4

Constitutionalization of children’s rights is an effec-
tive measure to broaden and strengthen children’s
rights. However, unlike article 2(a) of the Convention
on the Elimination of All Forms of Discrimination
against Women, which specifically mentions consti-
tutional incorporation, the CRC only broadly refers to
the adoption of “legislative” measures. The CRC does
require “appropriate measures” to recognize its pro-
visions, which seems to indicate that if a State party
has a constitution containing rights protections, con-
stitutional incorporation would be the most appro-
priate measure to recognize children’s rights.5 Consti-
tutionalization has a specific budgetary advantage in
that it provides the government with political justifi-
cation for social programmes and resource allocation
that prioritizes children’s rights.

The inclusion of child rights provisions in constitutions
is most pronounced in the Latin America and
Caribbean and Central and Eastern European Regions.
The constitutions of Poland, Romania, Slovenia and
Ukraine include articles dedicated specifically to the
rights of children. Only two countries in Western
Europe (Belgium and Iceland) have amended their con-
stitutions to add provisions on the rights of children.6

Yet it is important not to read too much into constitu-
tionalization. Countries may choose to deal with chil-
dren’s rights in another context, which might prove
more effective. A country that has entrenched chil-
dren’s rights in its constitution may not have done
anything to implement those rights. However, the UN
Committee on the Rights of the Child encourages
countries to engage in constitutional review and
reform in the light of changing conceptions of and
standards for children’s rights.7



28, sometimes referred to as the ‘children’s charter’
or the ‘mini bill of rights’, lists the specific rights chil-
dren have in addition to – not in place of – those in
the country’s Bill of Rights. Children are independent
rights bearers, and South Africa’s Constitutional
Court has consistently interpreted the socio-econom-
ic rights of children to be immediately justiciable.
Unlike other socio-economic rights, section 28 chil-
dren’s rights are not subject to internal limitation but
are unqualified and immediately enforceable.13 

For example, the right to housing requires the state
to take reasonable legislative and other measures,
within its available resources, to achieve the pro-
gressive realization of the right of every person to
adequate housing. This means that the government
has to progressively realize these rights, and thus as
long as it has a reasonable plan to eventually provide
adequate housing, the courts will not demand imme-
diate enforcement of the right. On the other hand,
children living separately from their parents (such as
children living on the street) have a direct and imme-
diate right to shelter. If challenged, the government
cannot say it will realize this right at some time in the
future; it must provide shelter immediately.

With regard to making rights easily enforceable for
children, who may even be unaware of their rights,
section 38 of South Africa’s constitution allows any
person or institution to act on behalf of persons who
cannot act in their own name, on behalf of a class of
persons or in the public interest.14 Children also have
the institutional means to influence the decisions
affecting their lives through section 28(1)(h), which
provides that a child has the right to legal represen-
tation in all matters affecting the child.

Incorporating the CRC

into National Law 

Incorporating the General Principles15

The general principles of the CRC are:

• the best interests of the child (article 3)

• the right to protection from all forms of discrimi-
nation (article 2)

• the right to be heard and to have one’s views taken
into account (article 12)

• the right to survival and development (article 6,
para. 2)

When incorporating the CRC into domestic law, the
overall emphasis should be on adopting comprehen-
sive laws or at least embarking on a comprehensive
process to review and reform existing legislation.
Law reform must not be limited to bringing parts of
national law into conformity with the CRC, but must
ensure the enactment of needed legislation and the
mainstreaming of the general principles of the CRC
through all national law.16 

Some countries have incorporated the general princi-
pals of the CRC in a comprehensive law that includes a

list of fundamental children’s rights. South Africa’s
approach was unusual in that the general principles
were included in the country’s interim constitution as
early as 1993.17 These principles were expanded upon
in the final constitution in 1996,18 but South Africa did
not adopt a comprehensive law on children until 2006,
with enactment of Children’s Act 38 of 2005. 

Other examples in sub-Saharan Africa are Botswana
and Kenya, which have both adopted comprehensive
laws incorporating the general principles and specif-
ic children’s rights since 2000.19 Rwanda’s Law No. 27
of 2001, though not a comprehensive law on chil-
dren’s rights, contains the general principles of the
CRC as well as a list of fundamental children’s rights.

The 2002 Act on the Social and Legal Protection of
the Children in the Czech Republic (2002) and the
2004 Law on the Protection and Promotion of the
Rights of the Child in Romania are particularly com-
prehensive pieces of legislation, rare examples of the
incorporation of the best-interest principle in Central
and Eastern Europe. Romania’s law compels public
and private authorities as well as individuals to
“observe, promote and guarantee the rights of the
child as stipulated by the constitution and the law, in
accordance with the provisions of the UN Convention
on the Rights of the Child.”

In a similar vein, the preamble to the South African
Children’s Act 38 of 2005 recognizes that the need to
extend particular care to the child (as stated in inter-
national instruments including the CRC and the
African Charter on the Rights and Welfare of the
Child) places certain obligations on the state. The
enactment of the Children’s Act is in part fulfilment of
those obligations.

Many countries that have not adopted comprehen-
sive laws have enacted measures to amend existing
law to comply with the CRC, identified as gradual
reform. The problem with this approach is that it is
context bound and may only provide for specific cir-
cumstances. A common deficiency of pre-1989 legis-
lation is its failure to recognize that children are enti-
tled to civil rights and freedoms and to include
provisions recognizing their socio-economic rights.
Gradual law reform lacks a holistic approach and
neglects to take into account the general principles of
the CRC and many of the rights recognized in it dur-
ing the law reform process.

Some countries choose to effect law reform only
through regulations or decrees. This is insufficient, as
the reforms will not have the legitimacy and public sup-
port of properly enacted laws, which are needed for the
enforcement and justiciability of rights. Legislation,
especially a comprehensive children’s law or code, has
a broader legal effect.  The general principles and fun-
damental children’s rights must be entrenched through
legislation and should not be dependent on the gov-
ernment of the day or policy decisions that may change
based on budgetary considerations. 

Law reform must be extensive, promoting a wider
sharing of responsibility to protect child rights in all
branches of government. Such law reform endeav-
ours are likely to attract attention and support from
the national treasury, which is less likely where laws
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are reformed through regulations or decrees. In some
systems, regulations and decrees do not require par-
liamentary approval, meaning the measures would
escape parliamentary oversight. This could have detri-
mental effects on budget allocations.

Incorporating Specific Rights

Civil rights 

Generally speaking, civil rights law reform has fewer
budgetary implications than reform directed at fulfill-
ing socio-economic rights. Countries in Central and
Eastern Europe have been active in reforming civil
rights law, as evidenced by the previously mentioned
law in Romania and the Law of the Republic of
Belarus on Child Rights (1993). Both recognize a wide
range of rights, including freedom of conscience,
association, religion, privacy, and information and
expression. Children are therefore recognized as
independent bearers of all the civil rights in the bill of
rights.20 Georgia’s Children’s and Youth Associations
(State Support) Act (1999) is a unique piece of legis-
lation that broadens children’s participation rights.
This act allows children’s organizations to submit
reports to government on the status of children’s
rights and to submit suggestions to the legislature on
formulating or amending legislation.

Socio-economic rights

Legislating for socio-economic rights in domestic law
carries a significant cost implication. It is one thing to
grant socio-economic rights in the constitution,
which by its nature does not detail specific services;
it is quite another to quantify in domestic legislation
the level of services to be granted to children. Never-
theless, there has been significant law reform in the
area of socio-economic rights, particularly in health
care and education.

• THE RIGHT TO HEALTH CARE

Realization of the right to health care is usually regard-
ed as dependent on available resources. Law reform in
this respect is significant in that it indicates countries’
commitment to providing free health care for children
and mothers. New legislation or codes adopted in
Latin America following the adoption of the CRC pro-
vided for children’s right to health care as well as moth-
ers’ rights to prenatal care and maternity benefits.

Health care has been a key socio-economic considera-
tion in law reform in the Central and Eastern European
countries since the 1990s. Not only is the right to health
care enshrined in various countries’ constitutions,21 it
has also influenced a variety of laws, covering areas
from education to the environment. For example, the
Georgia Education Act of 1997 gives students the right
to certain health-care services at school. In the Russian
Federation and Slovenia, children above the age of 15
may consult a doctor without parental consent. 

Other countries also address children’s right to health
care. In France a law enacted in 1997 guarantees
health care through a national health insurance sys-
tem. Several Western European countries have adopt-
ed legislation either allowing immigrants and foreign-
ers access to health care or prohibiting discrimination

against them. Sweden’s Medical and Health Services
Act was amended in 1997 to state that the provision
of health care must be guided by the “equal value of
all human beings and for the dignity of the individ-
ual.”22 Legislation in various Western European coun-
tries requires mandatory health and sex education in
secondary schools.

The justiciability of health care rights for children has
been demonstrated in South Africa. The Constitutional
Court has stated that, although parents bear the pri-
mary duty to care for children, the state must provide
adequate care when the parents are unable to do so. In
Minister of Health and Others v Treatment Action Cam-
paign and Others (No 2) (2002),23 the court was partic-
ularly concerned with the plight of children born to
indigent mothers who did not have access to anti-
retroviral medication. According to government policy,
nevirapine (the drug taken by pregnant women to pre-
vent transmission of HIV to the foetus) was only avail-
able at specific clinics and in city centres. The court
found that where children are concerned, access to
nevirapine was essential and urgent because access to
the drug profoundly affected their ability to enjoy all
the rights pledged in section 28 of the constitution. The
government was therefore ordered to make it available
at all state clinics and hospitals to ensure equal access.

• THE RIGHT TO EDUCATION

Most countries recognize the right to education in
generous terms. Law reform has focused on raising
the minimum school-leaving age, recognizing the
right of minorities to be educated in their own lan-
guage, prohibiting the use of physical punishment
and ensuring free primary education. Sudan, for
instance, has no minimum school-leaving age but
requires children to attend school for eight years.
Lebanon has adopted a law making school compul-
sory for all children up to the age of 12. South Africa’s
Schools Act 84 (1997) prohibits the use of corporal
punishment, and the constitution entrenches the
right to be educated in the language of the child’s
choice provided that it is reasonably practicable.

Most countries in Central and Eastern Europe have
legislatively transformed their education systems to
incorporate the values of the CRC. Legislation on edu-
cation in the Russian Federation guarantees free sec-
ondary education, basic vocational training and nine
years of free and compulsory basic general education.
Furthermore the act requires that 10 per cent of the
annual national income be used for education. Slove-
nia has adopted or amended three laws: The Guidance
for Children with Special Educational Needs Act of
2000, which addresses children with special needs; the
amendment in 2000 of the 1996 Vocational Education
and Training Act to increase the number of children
receiving secondary education; and the Music Schools
Act (2000), providing for musically gifted children. 

Law Reform Requiring Systemic Adjustment

Some areas of law reform require systemic changes
that require increasing personnel and improving phys-
ical infrastructure. Changes to the way the criminal jus-
tice system treats children, both as offenders and as
victims, generally requires this kind of adjustment.
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Bringing domestic legislation on child justice into line
with the CRC and other international child into justice
instruments has been particularly challenging. Com-
prehensive legislation has been limited.24 Many coun-
tries have enacted legislation to recognize children’s
right to legal representation, raise the minimum age of
criminal responsibility, prohibit corporal punishment
as a sentence and provide alternative sentencing
options to imprisonment. However, there has not been
widespread recognition of the principle that imprison-
ment should be a measure of last resort for children.25

Child justice is regarded as particularly sensitive, and
the slow progress in reforming it is attributed to the
broad impact it will have on the law, criminal proce-
dure, relevant authorities and institutions. Although
child justice deals to a great extent with civil rights
issues, the CRC and other international instruments
require a thorough restructuring of child justice
administration, taking into account children’s special
needs and rights. Full compliance therefore requires
a long-term and substantial financial commitment
from governments at all levels to develop a separate,
specialized system, including alternative sentencing
options and programmes for children. 

Conclusions

The process of law reform in recent years has led to
a fundamental change in the way children are viewed
as rights bearers and as part of families and soci-
eties. Countries in which the CRC was incorporated
through comprehensive or sectoral reform will have
to continue with efforts to review legislation and
amend or replace it to ensure it effectively protects
the rights of children. They also face the difficulty of
implementing each new law. Countries with constitu-
tionally entrenched children's rights or comprehen-
sive laws must commit to long-term financing and
implementation of programmes.

As pointed out in the Summary Report of the Study on
the Impact of the Implementation of the Convention
on the Rights of the Child,26 although extensive leg-
islative reform may have taken place, this does not
mean that children’s rights have been realized at
‘ground level’. Nor does it mean that children’s lives
have improved, or to what extent they have improved.
Ultimately the realization of children’s rights will
depend on commitment by all branches of the state to
prioritize the implementation of children’s rights.
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A remarkable feature of the Convention on the
Rights of the Child is the recognition of economic,
social and cultural rights and the recognition that
states ratifying the CRC are expected to match their
words with action, even if this costs money. Article 4
proclaims: 

“States Parties shall undertake all appropriate
legislative, administrative and other measures
for the implementation of the rights recognized
in the present Convention. With regard to eco-
nomic, social and cultural rights, States Parties
shall undertake such measures to the maxi-
mum extent of their available resources and,
where needed, within the framework of inter-
national co-operation.”

According to child rights expert  Thomas Hammerberg,
“the maximum extent of their available resources”
does not imply that poorer countries can avoid their
responsibilities.27 It should instead be understood as a
call for prioritization of children within the state budget
so as to ensure appropriate levels of service delivery.
Hammerberg, in comparing article 2(1) of the Conven-
tion on Economic, Social and Cultural Rights (CESCR)
with article 4 of the CRC, says: “There is one clear dif-
ference between article 4 of the CRC and article 2 of
the CESCR: The latter allows for a progressive realiza-
tion of rights (with the exception of non-discrimina-
tion). This possibility of a gradual approach is not
included in article 4, and, in fact, is limited in the CRC
to a few specific articles.”

The reference in article 4 of the CRC to international
cooperation indicates that, where necessary, other
countries and bodies may need to assist in ensuring
compliance with the CRC. Hammerberg points out
that when the CRC was drafted, developing countries

were given the impression that their support for it
would be rewarded in international relations. The
ambition was to create constructive, developmental
approaches, with the idea that the UN Committee on
the Rights of the Child could use the reporting
process as an opportunity to raise discussions about
technical assistance from UNICEF, other international
organizations and other competent bodies.

In 1990, shortly after the CRC came into force,28 world
leaders gathered in New York to promote the well-
being of children at the World Summit for Children.
They signed the World Declaration on the Survival,
Protection and Development of Children and a Plan
of Action, establishing a number of targets that were
to be reached by 2000. One of the aims was to ensure
‘pro-child’ spending through specific actions for child
survival, protection and development.

The UN General Assembly Special Session on Chil-
dren in May 2002 issued a declaration calling upon
all members of society to create a global movement
to help build a world fit for children. “Put children
first” was a decisive commitment. Another was
“Eradicate poverty: Invest in children.”

Mobilization of resources was listed as a key objec-
tive in the declaration, the primary responsibility for
which rests with each individual country. There was a
clear recognition that new and additional resources,
both national and international, would be required to
ensure adequate allocation to the protection of chil-
dren’s rights.

The UN Committee on the Rights of the Child has on
occasion questioned States parties about their
spending on children. In some cases, countries were
questioned about the amount spent on defence in
contrast to child-related social services.
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2 
BUDGETING FOR CHILD RIGHTS – 
THE ROLE OF GOVERNMENT 



The Role of the Executive
Economist Stefan De Vylder points out that macro-
economic policies – which he defines as “embracing
the choice of development strategy, fiscal policies,
monetary policies, and trade and exchange rate poli-
cies” – are of paramount importance for the well-
being of children.29 He stresses that while there is a
causal connection between economic growth and
good outcomes for children, economic growth is not
enough. He states “The pattern of growth is at least
as important as the rate of growth.” If economic
growth is to benefit children it needs to be inclusive,
sustainable and equitable.30

The role of government begins at the macro-econom-
ic level. Whatever the rhetoric, and however ‘pro-chil-
dren’ the macro-economic policy looks, it is the state
budget that gives a clear indication of a government’s
real priorities. The budget reflects both taxation –
where and how the revenue is to be sourced – and

what the money is going to be spent on. The govern-
ment sets out its plans and indicates its policy prior-
ities in annual estimates of expenditures.31 Most gov-
ernments operate in a number of spheres, including
national, provincial or regional, and local. Thus there
may be a national budget as well as provincial and
local budgets.

The state budget should also reveal specific pro-
gramme expenditures for children. Typically budgets
do not identify expenditures as being allocated
specifically for children. Education is easily identifi-
able as being directed at children, but it might be dif-
ficult to identify social welfare or health spending as
being specifically child-targeted. Other sectors, such
as policing, justice and corrections, are even less like-
ly to collect or present data disaggregated by age. It
therefore requires monitoring and advocacy to
ensure that the budget begins to show the pro-
gramme expenditures aimed primarily at children.
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Box 2

Evolution of Child Rights in South Africa

When the World Summit for Children took place in 1990, South Africa was not represented. It was not a Mem-
ber State of the United Nations, and the struggle against apartheid was continuing. The democratically elect-
ed government that came to power in 1994 inherited a budgeting process in which children were virtually
invisible, as was a large sector of the South African public, since the apartheid government had concentrat-
ed the majority of its expenditure on programmes on the minority white population. 

Despite not having participated in the World Summit, the post-apartheid government accepted the ‘Put chil-
dren first’ approach. In 2001, the government produced an End-Decade Report on Children, which docu-
mented progress towards the targets that had been set at the World Summit. One section of the report dealt
with government efforts to address poverty and to ensure that children are given priority in economic and
social development.i As its key response, in 1996 the government identified its broad macro-economic poli-
cy, ‘Growth, Employment and Redistribution’ (GEAR).

The End-Decade Report stated that a stable macro-economic foundation is essential for sustainable eco-
nomic growth, “which in turn is good for children.” The government said the amount of money being spent
on social services was high in comparison to other expenditures, as compared to similar middle-income
countries. This was illustrated by the fact that over half the budget was allocated to education, health and
welfare services.

Child rights researcher Judith Streak has analysed the South African government’s broad approach to real-
izing children’s rights between 1994 and 2003. GEAR had been preceded by the 1994 Reconstruction and
Development Strategy (RDP). Streak compares the strategies thus:

“The RDP was very ambitious and optimistic about the potential for government to reduce poverty
quickly through financing and implementing a broad range of programmes to deliver basic and social
services to the poor…The GEAR strategy linked rapid poverty reduction (and by implication, the real-
ization of social-economic rights) to conservative macro-economic policy, in the form of budget deficit
reduction and restrictive monetary policy. It also stressed the need for institution-building at the level
of state to enhance the efficiency of sending and delivery capacity.”ii 

Streak concludes that despite the government’s emphasis on market mechanisms to reduce poverty and a
conservative fiscal approach between 1996 and 2000, it initiated an extensive array of direct measures to
realize children’s socio-economic rights. But she notes that there is still no systematic process for prioritizing
child-specific rights in policy formulation, the budget allocation process or programme implementation. She
recommends that the government establish a system linking its programming and budgeting to its consti-
tutional and international obligations.

i The reports were prepared according to a template. Section C (j) of the document requested information about measures taken
“to address poverty and debt; mobilize development finance; and halt the net transfer of resources from developing to developed
countries; establish an equitable trading system; and ensure children are given priority in economic and social development.”

ii Streak, J., ‘Conclusion’ in E. Coetzee and J. Streak (eds), Monitoring Child Socio-Economic Rights in South Africa: Achievements
and challenges, IDASA, Cape Town, 2004, p. 227



A children’s budget or a pro-child budget is not a sep-
arate budget for children. Instead it is one that
includes programmes aimed at realizing child rights
within each departmental budget. Those working for
pro-child budgets put their efforts first into ensuring
the budget is reprioritized in ways that benefit chil-
dren. This can be achieved through a combination of
expenditure directed at children, such as education,
and expenditure that indirectly affects children, such
as strategies to reduce unemployment.

A government’s responsibility to fulfil its commit-
ments in terms of the CRC may be summarized as
follows:32 governments are not required to deliver
immediately on all child rights, but this does not
mean they can avoid allocating any resources to chil-
dren. A government must instead be able to show
that it is giving priority to children’s rights when it
decides how to allocate the country’s resources. 

The obligation goes further: The government must be
able to demonstrate that it will do as much as possible
in as short a time as possible to protect children’s
rights, using the available resources effectively and
efficiently. Governments should give priority to the
rapid delivery of basic core services, improving them
over time until all children’s rights are fully realized.
Thus, retrogressive steps of cutting back on spending
for children are not acceptable. In states where even
the core minimum rights are not resourced, the gov-
ernment should demonstrate that this is due to a gen-
uine lack of resources, and it must have a plan to show
how it will deliver on its obligations in the future.

The Role of Parliament 

The International Parliamentary Union 
and UNICEF

For a number of years the International Parliamen-
tary Union (IPU) and UNICEF have collaborated on
children’s rights. This collaboration included support-
ing the Parliamentary Forum, held in parallel to the
UN General Assembly Special Session on Children in
2002. A document prepared for the forum by the IPU,
‘The role of parliament in assessing the impact of
legislation and budgetary decision-making on chil-
dren’, highlighted key issues, emphasizing the impor-
tance of allocating resources to implement the inter-
national commitments to children.

The debates at the forum and in follow-up discus-
sions led the IPU and UNICEF to produce a handbook
on child protection for parliamentarians.33  The hand-
book states that “Parliaments and their members
should be amongst the key champions of child pro-
tection. They have the capacity not only to influence
the decisions and actions of government but also to
connect with communities and constituencies to
influence opinions and actions.”34 

Functions of Parliamentarians

Although legislatures or parliaments may be struc-
tured in different ways, the handbook explains that in
almost all countries they have three main functions:

• Legislating: Parliaments approve and can initiate
laws that govern society in a structured manner;

• Oversight of government activity: Parliaments
monitor the government’s performance to ensure
that it acts in a responsible and accountable man-
ner for the overall good of society;

• Resource allocation: Parliaments are responsible
for approving the national budget, thereby allocat-
ing resources to the government, and monitoring
government spending.

Legislative mandate

Parliaments have several areas of responsibility relat-
ing to children’s rights. First, parliamentarians should
be familiar with international instruments and know
which have been ratified or acceded to and which are
awaiting ratification or accession. They can encourage
ratification or accession, without reservations or dec-
larations of understanding if at all possible, through
activities such as asking parliamentary questions, call-
ing for debates or mobilizing public opinion.

Second, parliamentarians have a role in incorporat-
ing children’s rights into the constitution. This is a key
legislative strategy because the constitution is the
highest law, and in many systems laws must be
developed in conformity with it. Entrenching chil-
dren’s rights in the constitution sets the standard
against which the government’s commitment and
performance can be measured. Another advantage is
that the constitution is difficult to amend and outlasts
a particular political regime.

Third, parliamentarians have a role in passing
national laws relating to children, including detailed
statutes that protect children and promote their
rights. This process often begins with a review of cur-
rent laws and analysis of the gaps between the laws
and their practical fulfilment. New laws should be
drafted through an inclusive and interdisciplinary
process, and if possible the process should be
designed so that a change of government does not
result in abandonment of the draft law. 

Consideration of possible changes in government also
has a bearing on whether to opt for a comprehensive
piece of legislation that contains everything relevant to
children or several pieces of legislation of more man-
ageable size and complexity. In the Philippines, for
example, a decision was made to keep the Juvenile
Justice and Welfare Law (2006) relatively short, with a
view to adding to its scope later through amendments
or regulations. This strategy was chosen because of the
country’s short (three-year) election cycles.35

South Africa’s Child Justice Bill (described in chapter
4) faced similar challenges. After the election in April
2004 there was an inexplicable delay in moving the
bill through parliament. The bill had been at an
advanced stage of portfolio committee deliberations
when national elections took place, but no further
discussions have occurred in parliament since then.
The ruling party retained power, but a cabinet re-
shuffle resulted in the appointment of a new Minister
of Justice, and commitment to passing the bill
appears to have slackened. 

11Reforming Child Law in South AfricaInnocenti Research Centre



The IPU/UNICEF handbook is very important for the
current study and provides the following advice:36

“In order for legislation to be effective, the costs
of implementation should be calculated and the
appropriate legislative, executive and judicial
authorities should make commitments to estab-
lish, strengthen or expand the coverage of the
institutions and programmes necessary for
implementation. Legislation that fully conforms
to international standards, but is impossible to
implement because the necessary infrastruc-
ture does not exist, does little and may even be
counter-productive in some respects.”

Although the parliament usually receives draft bills
from the executive, parliamentarians have the power
to initiate legislation, either in committees or as indi-
viduals through private member’s bills. In July 2006,
for example, a member of parliament (MP) from an
opposition party in South Africa presented a private
member’s bill aimed at defining basic education
based on international best practice, in particular
work done by the UN Committee on Economic, Cul-
tural and Social Rights. The MP then called a media
briefing at which he challenged the minister of edu-
cation to “give her public backing to the bill, its inten-
tion, and the need to set definitive and measurable
standards against which this government’s perfor-
mance can be measured.”37

Oversight mandate 

Parliamentarians have the power and responsibility
to examine and assess the activities of the executive.
Information is needed to do this assessment, and
parliamentary questions can result in revelation of
important information. Parliamentarians are not lim-
ited to using this method of obtaining information,
however. They can call for parliamentary briefings at
which government officials are required to present
information and answer questions. 

The executive’s policy and programme approaches
are also open to scrutiny by parliamentarians. Ques-
tions can and should be asked with regard to depart-
ments’ past performance and plans for the future.
Parliamentarians can play a monitoring and evalua-
tion role by requesting government departments to
provide information when reporting to parliament.
They can also monitor reporting responsibilities of
government with regard to the CRC and other inter-
national instruments. When a country is late in report-
ing to the UN Committee on the Rights of the Child,
for example, parliament can ask questions about this.
When a country report has been presented and the
concluding remarks received, these too can be pre-
sented to parliament, perhaps through a speech.

Parliamentarians can also maintain contact with
NGOs to obtain information from them. Parliamen-
tarians can benefit from information developed by
NGOs and a different perspective on issues than that
of the government. 

Resource allocation mandate 

In most countries parliament does not directly allocate
resources, but it usually has a role in approving bud-
gets put forward by the government. The budgets can

and should be investigated to make sure they
include sufficient spending on children. Parliamen-
tarians’ work relating to allocation of resources does
not end there, however. The executive must also
report on spending, and quite often the auditor gen-
eral will also be required to report findings on each
department’s spending. Parliament then provides a
review and oversight function and holds the execu-
tive accountable.

The Role of the Courts
In many countries the judiciary is seen as the third
arm of the State.38 The courts also have an oversight
role, because if the executive fails to deliver on leg-
islative promises, an individual, including a child,
may bring an action to court to challenge such failure.

Justiciability of Children’s Rights

As discussed in chapter 1, some legal systems may
place limitations on the realization of children’s rights,
making their progressive fulfilment subject to avail-
ability of resources. This section explores the justicia-
bility of children’s rights arising from laws designed to
safeguard them. South Africa provides a rich experi-
ence, based on entrenched constitutional rights for
children, including children’s socio-economic rights. 

Ratification of the CRC and subsequent domestica-
tion of its principles in the laws of a state create a net-
work of justiciable children’s rights. The justiciability
is founded in the nature of the responsibility the state
has taken on with regard to children’s rights. This
responsibility is strengthened in states that have
included human rights (and in some cases, children’s
rights) in their constitutions or human rights statutes.

In enforcing political and civil rights, the state is
either required to refrain from certain actions – for
example, the use of corporal punishment in schools
– or to do something specific – for example, to pro-
vide children with appropriate alternative care if they
are removed from the family environment.

A major debate in children’s socio-economic rights
relates to their progressive realization. Article 4 of
the CRC does not specifically include the idea of
progressive realization, unlike the article dealing
with education, which speaks of “achieving this
right progressively.” 

In South Africa a number of academics have argued
that the reference to children’s socio-economic rights
in section 28 of the constitution imposes a direct duty
on the state to ensure that children who lack the basic
necessities of life receive them without delay.39 Some
clarity on this issue was provided by the judge in the
2006 case of Centre of Child Law and Another v. MEC
for Education, Gauteng and Another.40

“What is notable about children’s rights in com-
parison to other socio-economic rights, is that
section 28 [of the South African constitution]
contains no internal limitation subjecting them
to the availability of resources and legislative
measures for their progressive realization. Like
all rights, they remain subject to reasonable
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and proportional limitation, but the absence of
any internal limitation entrenches the rights as
unqualified and immediate.”

Another debate concerns whether the parents or the
state have the first responsibility with regard to chil-
dren’s socio-economic rights. In South Africa, the
Grootboom judgement held that where children are
living in the care of their parents or families, the pri-
mary duty for their care falls on their families.41 The
corollary of this, however, is that when children are
not living with their parents they have a direct claim
on the state for their socio-economic rights.42 South
African courts have subsequently applied this ratio-
nale to children born in public hospitals and clinics to
mothers who are indigent and dependent on the
state. The court has found that the government has
the responsibility to make health care services avail-
able to them43 as well as to unaccompanied foreign
children44 and to children in a school of industries
who are wards of the state.45

Constitutional Litigation Risks 

The costing of South Africa’s Children’s Bill (dis-
cussed in chapter 5) included an analysis of the con-
stitutional litigation risks it posed. The purpose was
to assess whether the bill was in line with the rights
recognized by the constitution. The analysis consid-
ers a number of constitutional court judgements
dealing with socio-economic rights that have shed
light on what the government is constitutionally
obliged to do to promote and protect socio-econom-
ic rights. The findings were that the constitutional
court views all rights as justiciable, including socio-
economic rights, and the court is prepared to exam-
ine the state’s role in respecting, protecting, promot-
ing and fulfilling its obligations. 

The courts will not go so far as to prescribe to the
state what concrete policy choices it must make to
achieve the rights, but it will intervene if the policy
choices fail the constitutional standard of rationality
and reasonableness. Therefore, as the Children’s Act
is implemented, the courts may test the reasonable-
ness of the act’s provisions as well as government’s
efforts to put them into practice.

The analysis of litigation risks also looked in some
detail at clause 4(2) of the Children’s Bill, which reads
as follows: 

“Recognising that competing social and eco-
nomic needs exist, the state must, in the imple-
mentation of this Act, take reasonable measures
within its available resources to achieve the pro-
gressive realization of the objects of this Act.” 

The study pointed out that this wording introduces a
resource qualification on implementation of the act.
This part of the Children’s Bill has now become an
act. The final wording is different from the bill that
went to parliament. Section 4(2) of the Children’s Act
reads as follows: 

“Recognising that competing social and eco-
nomic needs exist, organs of state in the nation-
al, provincial and, where applicable, local
spheres of government must, in the implemen-
tation of this Act, take reasonable measures to
the maximum extent of their available
resources to achieve the realization of the
objects of this Act.”

It is highly significant that the word “progressive”
was omitted from the final version, and the words “to
the maximum extent of their resources” were added.
This is in keeping with article 4 of the CRC and with
section 28 of the South African constitution.

Conclusions 
The executive, the parliament and the courts all have
important roles to play with regard to budgets. The
executive usually sets the policy parameters and then
drafts and presents bills to the cabinet for approval
before introducing the bill to the parliament for its
consideration. In the case of South Africa’s Child Jus-
tice Bill and Children’s Bill, the executive undertook
the process of costing and budgeting. This is impor-
tant because the finance department falls under the
executive arm of government and must ultimately
allocate funds to implement legislation. Where the
executive has not costed a bill before sending it to
parliament, it is incumbent on parliamentarians to ask
questions of the executive about the budgetary impli-
cations of the proposed law. Once a bill has been
passed into law, the parliament takes on an oversight
role to ensure it is properly implemented.

The parliament’s role includes both oversight of gov-
ernment performance and the process of law making.
The role of the courts concerns the justiciability of chil-
dren’s rights. Courts must ensure that children’s rights
are upheld, but they may be wary about the extent to
which they will enter into the arena of budgets and
spending choices. Courts in developing countries such
as South Africa, India46 and the Philippines47 are provid-
ing some answers to the question of how far the courts
are prepared to go in upholding the justiciability of chil-
dren’s rights when they have budgetary implications. 
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Following the adoption of the CRC, projects sprang up
in various parts of the world to examine and monitor
the level at which States parties were “taking mea-
sures to the maximum extent of their available
resources to ensure the realization of chidlren’s rights.”
Many of these projects were established by NGOs.

Child rights budget work is one of the ways to assess
a government’s commitment to children’s rights. It has
arisen from collaboration among children’s rights
advocates, researchers, lawyers and economists. This
work has required that they learn to speak each oth-
ers’ language and understand the imperatives that
drive each others’ work. A review of this work, com-
missioned by Save the Children Sweden (SCS), was
published in 2005 under the title ‘First Introduction to
Working for Child Rights from a Budget Perspective’.48  

The study points out that civil society organizations
around the world are developing new avenues to
engage with governments and hold them account-
able. These projects bring together two areas of work
– monitoring children’s rights and analysing govern-
ment budgeting – in a new way. 

The SCS study provides examples of various types of
budget analysis undertaken in different parts of the
world. The study sets out examples linked to specific
rights to show the relationship between children’s
rights recognized in the CRC and how budget pro-
jects can illuminate the extent to which these rights
are being upheld or breached. A brief overview of
projects drawn from the SCS study is set out below:

Children are entitled to equal rights: An example is a
child rights budget study undertaken in Sweden in
200149 that tracked education spending. The study
found that decentralization of schooling had led to

variations and inequity in the provision of education
from one municipality to another.

Children are entitled to see all their rights realized:

An example is a study undertaken by the Children’s
Budget Unit of the Institute for Democracy in South
Africa (IDASA) in 2004.50 The study focused on four
socio- economic rights (nutrition, health care, social
security and education). It showed that the non-
realization of one right often affected other rights;
for example, an older child who gives up the right to
education in order to work to support his or her
younger siblings puts at risk the child’s own devel-
opment and protection from abuse and exploitation.

Children’s best interests come first: An example is a
study undertaken in the West Bank and Gaza in 2000
by the Secretariat of the National Plan of Action for
Palestinian Children, supported by Save the Children
Sweden.51 The study found that most ministries
responsible for issues concerning children were gen-
erally under-funded and not considered priorities.
The study concluded that the Palestinian Authority
would have to set budget priorities in a new way to
advance children’s best interests. 

Children have the right to be heard: This relates to chil-
dren’s participation in the budget process. Though many
budget projects have now incorporated elements of chil-
dren’s participation, a good example is a project run by
the Centre for Defence of Children and Adolescents of
Ceara (CEDECA) in Brazil, the results of which were pub-
lished in 2004.52 The project encouraged adolescents in
the city of Fortaleza to participate in analysing the munic-
ipal budget. After training in the budget system and
process, the young people, aged 12 to 18, took part in the
municipal government’s formal budget process, which
resulted in increased spending on children and youth.
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Governments are accountable to children: An exam-
ple is a child rights budget study undertaken in Viet
Nam in 200253 that assessed the government’s oblig-
ation to children with disabilities. Having established
how, when and who made decisions concerning edu-
cation resource allocations, the study determined
who was responsible for implementing the right to
education for children with disabilities.

Situation Analysis

Many budget projects begin by studying the situation
of children in the country, province, district or munic-
ipality. Such studies typically include demographic
information about the child population, data on child
poverty and vulnerability, and identification of the
most important problems facing children. The legal
framework for child rights must also be understood
as a basis for any budget work and it is very impor-
tant to consider what policies and programmes are in
place that will affect children. 

A relevant example is a study titled ‘Zambia’s Com-
mitment to Children’s Rights: The Budget Perspec-
tive’.54 The study provided an overview of the macro-
economic situation and reviewed Zambia’s national
plan of action for children, listing targets to improve
children’s livelihoods. It then identified the specific
programmes the government had put in place to

deliver health, education and welfare services to chil-
dren and measured allocations and expenditures to
implement them. 

Input and Output Analysis

Budget input analysis deals with the funding being
allocated to and spent on children. An example is a
Peruvian child rights budget study in 200155 that pro-
vided a broad and detailed picture of public budget-
ing for children. Its aim was to reveal the extent to
which the government regarded children as a priority. 

The gaps between allocated and actual expenditures
are another important area for analysis. One study
that effectively analyses the gaps is ‘Children and the
Budget in Zambia’. The analysis showed that the
amount spent on education, health and child welfare
programmes was considerably lower than the
amounts allocated, and that the gap had grown
between 1991 and 2001. 

Budget output analysis, on the other hand, looks at
what is actually being delivered to children (see box).
It is framed in terms of efficiency, asking, for exam-
ple, how well the government is spending the money
that has been allocated. It seeks to answer: What is
the quality of the service being received by the chil-
dren? Do children have equal access to services? Are
the services being reached by more children?
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Box 3

The South Africa Children’s Budget Unit  

One way for governments to ensure that adequate resources are dedicated to children is to establish an
office with responsibility for analysing budgets from the perspective of their responsiveness to children’s
issues. South Africa did this by establishing the IDASA (Institute for Democracy in South Africa) Children’s
Budget Unit in 1995. Its aim is to conduct research and training and disseminate information to make gov-
ernment budgets more responsive to child rights. 

The Unit’s mandate is to report on child poverty and state obligations to realize child rights, focusing on bud-
get obligations and socio-economic rights, identifying and analysing programmes and spending, and rec-
ommending strategies for improving programming and budgeting. The Children’s Budget Unit process is
participatory and includes children, particularly in its work on poverty. 

• Since 1997, the unit has produced several substantial publications:i

• First Call: The South African children’s budget, 1997

• Where Poverty Hits Hardest – Children and the budget in South Africa, 1999

• Are Poor Children Being Put First? Child poverty and the budget, 2000

• Budgeting for Child Socio-Economic Rights: Government obligations and the child’s right to social secu-
rity and education, 2001

• Monitoring Child Socio-Economic Rights in South Africa: Achievements and challenges, 2004

IDASA’s Africa Budget Project works to build capacity in civil society and legislatures to participate effective-
ly in budget processes in support of poverty reduction in Africa. 

The Children’s Budget Unit is part of the Southern African Child Rights Budget Advocacy Network, also
known as Imali Ye Mwana, which means ‘Money for Children’. The network advocates for effective and effi-
cient allocation and use of resources in state budgets to advance child rights in countries of the Southern
African Development Community through coalition building, capacity-building and research.

i South African Law Reform Commission, ‘Juvenile Justice’, Issue Paper No. 9, Project 106, SALRC, 1997.



Conclusions

The International Budget Project56 has noted the
renewed interest in budget work, particularly in the
non-governmental sector. The importance of budgets
in realizing child rights has been apparent for some
time – so why are NGOs now gravitating towards this
work? The answer appears to lie in the new interna-
tional context. Many countries have shifted from being
closed societies to being more transparent in their
processes. This has created opportunities for NGOs,
particularly in developing countries, to look into bud-
gets and scrutinize whether or not they benefit their

targeted sector, and then to lobby for changes. Thus
extensive budgetary activity is taking place in coun-
tries like South Africa that have undergone democra-
tic transitions. 

From the perspective of government, there is also
growing understanding of the opportunity to address
poverty through public-private partnerships. It is
clear from the budget projects described in this chap-
ter that constructive involvement of NGOs can
improve the quality of debate about the budget, have
a positive effect on the prioritization of spending and
ultimately produce better outcomes for children.  
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The development of comprehensive statutes dealing
with children in South Africa can be linked directly to
ratification of the CRC in June 1995. The Government
established a steering committee, with representa-
tives of several departments, to develop a national
plan of action for children in order to give life to the
CRC.57 The Justice representative identified drafting
of child-related legislation as a priority. This led the
Minister of Justice to request the South African Law
Reform Commission (SALRC) to include two child-
focused investigations in its urgent law reform pro-
gramme: one on the establishment of a new system
for juvenile justice and a second to review the Child
Care Act. Previously there had been no separate law
for child offenders, and the Child Care Act, which had
been instituted during the apartheid government,
had numerous inadequacies. 

SALRC is a statutory body linked to the Department
of Justice and Constitutional Development, yet it
retains its independence. Its task is to produce
research-based recommendations for law reform,
including draft bills, for consideration by relevant cab-
inet ministers. It works through project committees

made up of experts from government and members
of civil society, including academia and NGOs. Two
committees were established to deal with the two
thematic areas, and they included well-known chil-
dren’s rights advocates. 

SALRC’s law reform process is consultative. The pro-
ject committee produces an ‘issue paper’ that out-
lines the problems and provides an overview of the
general approach to be followed. This paper is circu-
lated, written comments are received and consulta-
tive workshops are held. The responses guide the
next phase, drafting of a ‘discussion paper’. Based on
rigorous research, the discussion paper provides a
detailed indication of law reform proposals, includ-
ing a draft bill. Written submissions are invited and
workshops are held with stakeholders, including
experts, practitioners and members of civil society.
A ‘final report’ is then compiled, accompanied by a
draft bill, and presented to the Minister of Justice and
Constitutional Development and any other minister
who may be affected. For example, the Minister of
Social Development received the report on the
review of the Child Care Act and the Children’s Bill. 
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Note

57 The Steering Committee comprised representatives of the
departments of Health, Welfare, Justice, Safety and Security
(Police), Correctional Services, and Labour. The Steering
Committee also allowed for participation by non-
governmental organizations. 





The project committee on juvenile justice was estab-
lished in January 1997. During its three and a half
years of operation, the committee produced an issue
paper (May 1997),58 a 450-page discussion paper com-
prising a draft bill (December 1998)59 and a final
report, the Report on Juvenile Justice, with a draft bill
that was submited to the minister in July 2000.60  The
consultative process was carried out with the finan-
cial and technical support of UNICEF and the
Swedish International Development Cooperation
Agency (SIDA). A video was produced for workshops
with governmental and non-governmental practition-
ers and members of the public, which were held
throughout the country. 

The project committee also decided to consult with
children. The children’s participation project, run
jointly with the National Institute for Crime Preven-
tion and Reintegration of Offenders, involved chil-
dren from a range of socio-economic backgrounds.
All the participants had been accused of criminal
activity, except for a control group of children who
had never been in contact with the criminal justice
system. The participants were asked to respond to a
range of questions linked to the project committee’s
recommendations, summarized in a detailed report,
What the Children Said.61 

Commitment to CRC Obligations 

The commitment of the SALRC juvenile justice project
committee to the spirit of the CRC is evident from the
opening paragraph of the Report on Juvenile Justice: 

“By ratifying the Convention, South Africa is
now obliged, in terms of article 40(3) thereof, to

establish laws, procedures, authorities and insti-
tutions which recognize the right of every child
alleged as, accused of, or recognized as having
infringed the penal law, to be treated in a man-
ner consistent with the promotion of the child’s
sense of dignity and worth, which reinforces the
child’s respect for the human rights and funda-
mental freedoms of others and which takes into
account the child’s age and the desirability of
promoting the child’s reintegration and the
child’s assuming a constructive role in society.”

It is quite clear, therefore, that the legal drafting
flowed from South Africa’s CRC obligations. The
report clearly states that “(t)hose working for reform
of juvenile justice in South Africa have always placed
the issue firmly within the ambit of children’s
rights.”62 The report also makes direct reference to
the CRC, the UN Guidelines for the Prevention of
Juvenile Delinquency, the UN Standard Minimum
Rules for the Administration of Juvenile Justice and
the UN Rules for the Protection of Juveniles Deprived
of their Liberty. The African Charter on the Rights of
the Child is also referred to in the report.

A key priority of the juvenile justice project committee
was to create a child justice bill that would be ‘imple-
mentable’. Previously laws had been passed in South
Africa that were fine tributes to the CRC but that strug-
gled63 or even failed entirely64 to get off the ground
due to the practical difficulties of implementation and
lack of resource allocation. The project committee was
aware of the political dynamics linked to resource
allocation and understood that the bill would face one
of its most difficult challenges during the phase of
parliamentary debate when financial arguments could
be used to block fundamental change. 
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Cost-Effectiveness Analysis

Given South Africa’s law on unfunded mandates (see
box), the project committee decided early in its delib-
erations to commission a cost-effectiveness investiga-
tion of the proposed juvenile justice system and
develop a strategy for implementation. It was the first
time that a SALRC project committee had attempted
any sort of cost analysis. Although some members of
the SALRC were initially wary of getting involved in
such a practical endeavour, they warmed to the idea
later as the results of the work drew positive acclaim.

This work, performed by the Applied Fiscal Research
Centre at the University of Cape Town during 1998
and 1999, involved collaboration between econo-
mists and lawyers. The lawyers had to learn econom-
ic jargon, basic budgeting and how to read spread-
sheets, and the economists had to learn about the
commitments the government had made to children
by ratifying the CRC and drafting the constitution, as
well as how a juvenile justice system operates ‘on the
ground’. This work was written up in a report.65

Early on a flow chart was prepared showing the cost
of taking a child through the criminal justice system.
This required estimating what each of the five rele-
vant government departments was currently spend-
ing annually on services for children. As some activi-
ties fell under the responsibility of provincial
governments, this investigation had to factor in
spending at both national and provincial levels. 

Once the economists had completed this estimate,
referred to as the baseline cost, they costed the annu-
al expense of the proposed system and provided a
breakdown of each department’s expenditures. This
involved developing such detailed estimates as the
cost of transporting children to court, assessments
by probation officers, diversion programmes, court
time, time spent in correctional facilities and secure-
care facilities, legal representation, training of per-
sonnel and monitoring of the system. 

The cost-effectiveness analysis explored and com-
pared the way children were then processed by the
criminal justice system with the system described in

the Child Justice Bill. A spreadsheet model, referred to
as the CJ model, was built to map the flow of children
through the stages of the current and proposed sys-
tems. The model estimated costs associated with pro-
cessing, transporting and detaining children arriving at
each stage of the system during the course of a year,
taking into consideration the different levels of crimi-
nal activity in metropolitan, urban and rural areas.

To compare the cost of the current child justice sys-
tem with that proposed by the bill, three scenarios
were generated and run in the CJ model.66 The first,
a baseline scenario, sought to replicate the flow of
children going through the current criminal justice
system. The second, called the full implementation
scenario, was an ideal scenario, assuming appropri-
ately trained officials efficiently operating a well-
resourced system. The third, the roll-out scenario,
sought to replicate how the new child justice system
was likely to operate at approximately the halfway
point in the implementation process, when the basic
elements of the system were presumed to be in place
but not being uniformly applied or used.

Running these three scenarios on the CJ model gen-
erated information on the expected process outputs
of the existing and proposed child justice systems
(for example, the number of children likely to divert-
ed or likely to be sentenced to imprisonment) as well
as the likely expenditure at each stage for each sce-
nario. Comparing this information across the scenar-
ios enabled the budget analysts to evaluate likely
savings or increased expenditures and their relative
cost-effectiveness.

An important advantage of analysing cost-effective-
ness during the bill’s drafting was that it allowed for
several comparable iterations of the bill. At one stage
the bill was criticized because it called for magis-
trates presiding over preliminary inquiries to exempt
themselves from subsequent trials if they had heard
any prejudicial evidence during a preliminary inquiry. 

The critics argued that this would prove too expen-
sive, and this criticism was used by some members
of the prosecuting authority to support an amend-
ment that would preclude the magistrate from
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Box 4

Unfunded mandates  

In 1999 the South African Government passed a law called the Public Finance Management Act 1 of 1999.
The Act is meant to enhance good management and calls for evaluating financial management performance
using as its criteria effectiveness, efficiency, equity and economy. Section 35 of the Act requires the devel-
opment of financial projections for certain types of legislation. Specifically it says: 

“Draft national legislation that assigns an additional function or power to, or imposes any other obligation
on, a provincial government, must, in a memorandum that must be introduced in Parliament with that leg-
islation, give a projection of the financial implications of that function, power or obligation to the province.”i

Any national legislation affecting powers of provincial government would therefore be considered an
unfunded mandate if it was not accompanied by such a memorandum.

i Government of South Africa, Public Finance Management Act No. 1, 1999.



attending the preliminary inquiry. The economists
examined this issue and determined the costs of
stepping down after the preliminary inquiry would
not be very significant, so the magistrate’s atten-
dance remained part of the bill. 

The costing analysis also demonstrated the cost-
effectiveness of clustering services. An enabling
clause for the establishment of ‘one stop’ child justice
centres was thus added to the draft. The scenario
analysis also demonstrated a fact often advocated
but rarely illustrated: if more is spent on prevention
and early intervention services, the system will real-
ize significant costs savings down the line. 

These examples illustrate the importance of
analysing the cost effectiveness of legislation during
the drafting process rather than after a bill becomes
law. It shows that inter-disciplinary analysis can influ-
ence the actual content of law.

Technical Assistance Project

When embarking on the law reform process, the
South African government asked the United Nations
for technical assistance in juvenile justice. A technical
assistance project was established in October 1999
and situated in the department of Justice and Consti-
tutional Development. It employed three South
African staff and was overseen by a steering com-
mittee made up of representatives from the UN
Development Programme, UN Office on Drugs and
Crime, UNICEF and several government depart-
ments. One of its objectives was to plan for imple-
mentation of the Child Justice Bill, for which the pro-
ject undertook important work in budgeting and
implementation planning.

The first task was to update the scenario analysis, tak-
ing into account new developments and minor
changes to the bill. The updated cost-effectiveness
analysis confirmed the findings of the earlier analysis:
the government was likely to realize significant overall
savings from full implementation of the Child Justice
Bill. The key to realizing savings is linked to how chil-
dren would be processed in the new system. Some
departments, such as Social Development, would
need to spend more money in the proposed system
than they were spending in the current system. But
spending more in the early stages on assessment,
preliminary inquiry and diversion would result in sav-
ings in connection with trial and detention.

However, the updated cost-effectiveness analysis
failed to capture the attention of department officials.
Numerous unsuccessful attempts to get them to
respond to the analysis illuminated the reason for
their lack of interest: it had been done for them, by
outside economists. They therefore lacked a sense of
ownership and participation. They did not really
believe the information produced and did not feel
compelled to act upon it. 

It was therefore decided to approach the next step
very differently. The bill was soon to go to parliament,
and a budget and implementation plan was needed.
Although the UN technical assistance project would
oversee the process, this time the departments

themselves would be required to generate the num-
bers based on their own information and to develop
their own budget allocations. This in turn would be
linked to a real implementation plan, which the
departments would then put into operation. 

Budgeting and Implementation

Planning

The earlier cost-benefit analysis had assessed a one-
year period of the child justice system’s operation.
With the bill going to parliament, it was important
that budgeting and implementation planning be per-
formed according to the medium-term expenditure
framework (MTEF) cycle, the government’s three-
year rolling budget system. Using the MTEF, each
year the government presents a three-year spending
plan that sets out allocations for the coming financial
year and projections for the two following years. 

The Inter-Sectoral Committee for Child Justice
(ISCCJ), comprised of members from different gov-
ernment departments,67 would steer the budgeting
and implementation planning process, which was to
result in a Budget and Implementation Plan. Realiz-
ing the importance of obtaining ‘buy-in’ at a high
level of government, the ISCCJ called an initial meet-
ing in October 2001 with the chief financial officers of
the relevant departments to discuss the development
of an integrated budget and implementation strategy
for the Child Justice Bill. The meeting was chaired by
the chief financial officer for Justice and Constitu-
tional Development. Also attending this important
initial meeting were representatives of the National
Treasury, which was kept involved and informed
throughout the process.

The UN technical assistance project, through the
assistance of an economist, provided support to gov-
ernment in the following ways: 

• Coordination of the process

• Expert advice and research

• Training and guidance

• Development of costing models

• Development of templates for information gathering

• Monitoring accuracy of outputs

• Guidance in developing norms and standards

• Support for departments in the process of devel-
oping budgets 

• Consolidation of departmental budgets and imple-
mentation plans into one document

The economist prepared a template for each department
to develop its budget. Relevant staff attended training
sessions to learn how to budget according to the model.
Regular meetings took place to discuss progress and
solve problems, such as the absence or paucity of quali-
ty information in government data systems. 

To establish the existing costs of processing children
through the current criminal justice system and to
determine any new costs that would result from the
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new system, all departments had to agree on baseline
data. For example, child arrest figures were a depar-
ture point for the budget and implementation plan-
ning process, because the number of children arrested
each year is the basis for determining the total num-
ber of children entering the system. These numbers
were supplied by the South African Police Service.

The other important piece of baseline information
was the number of children (unsentenced and sen-
tenced) in prison, available in reliable, verified statis-
tics provided by the Department of Correctional Ser-
vices. The current number of diversions could be
estimated with reasonable accuracy from numbers
provided by the National Prosecuting Authority, Pro-
bation Services and non-governmental service
providers. The number of trials of persons under 18
years old was not known, but it was estimated
through an assumption formula agreed on by depart-
ments and linked to verified information such as the
number of arrests and of detentions.

The final Budget and Implementation Plan describes
the costing model as follows:68

“Spreadsheet models have been prepared that
reflect the current budgetary allocations relat-
ing to children who are moving through the
criminal justice process. The models are then
used to analyse the new activities required by
the Child Justice Bill and the budgets required
for the first three-year cycle of the life of the
new system. This allows for a phased and incre-
mental approach to introducing the new
requirements of the Child Justice Bill.” 

The process revealed that in the current system bud-
gets had not been compiled with the required accuracy.
It therefore was necessary to develop norms and stan-
dards for certain sectors to quantify the requirements
for a particular service or programme and to allow for
accurate costing. This process was refined and utilized
more fully in the Children’s Bill budgeting process
(discussed in chapter 5). The Department of Social
Development required more capacity development
given the nature of the bidding process.

The inter-sectoral nature of the process was very
important. The Department of Social Development,
which had generally been under-funded in delivering
social services, was required to put in a substantial
bid to Treasury for the Child Justice Bill. This was
made easier by the fact that the Budget and Imple-
mentation Plan demonstrated that although Social
Development would require more funds, this could
be offset by savings in other departments in the long
run. Thus the ‘saving’ departments could support the
‘spending’ departments.

The Bill at Parliament

The Child Justice Bill was the first bill placed before
the democratically elected parliament that provided
detailed projections of expenditure. South Africa has
a participatory style of law-making; every bill is delib-
erated on by portfolio committees made up of elected

representatives from various political parties. The
government briefing and public hearings on the Child
Justice Bill took place in February 2003.69 Delibera-
tions by the Portfolio Committee on Justice and Con-
stitutional Development followed in March, August
and September 2003.

Much of the debate at the Portfolio Committee cen-
tred around practical questions of government
capacity to deliver services.70 Thanks to the work of
the project committee on child justice, the executive
branch (through the ISCCJ) had taken up the chal-
lenge to ensure budget and implementation plan-
ning. The government officials representing the
departments at parliament were thus able to present
to the Portfolio Committee a comprehensive budget
and implementation strategy to support the bill.71

The government’s preparatory work, supported by
the United Nations technical assistance project,
proved invaluable. The chairperson of the Portfolio
Committee noted that, had the government been
unable to demonstrate its readiness to implement
the bill, it might not have been debated at all.72  The
chairperson also mentioned the possibility of a
phased approach to implementation, and it may be
that the final version of the bill will indicate a stag-
gered implementation date, allowing its provisions
to be put into operation on different dates in different
provinces according to their readiness.73 These indi-
cations seem to bear out a prediction by child rights
author Julia Sloth-Nielsen that the budget and imple-
mentation plan would “sway any doubting Thomas
on the parliamentary benches who may be dubious
as to the feasibility of implementing a separate child
justice system in a developing country facing com-
peting demands from many sectors.”74

Conclusions

By the end of the process, the departments of Justice
and Constitutional Development, Social Develop-
ment, and Safety and Security all included alloca-
tions of funds required for the Child Justice Bill in
their MTEFs for 2003 to 2005. However, although the
bill was expected to pass during 2003, it did not.
National elections were held in April 2004, a new
minister of justice was appointed and parliament has
not discussed the bill again. 

The fact that the bill did not pass may raise questions
about whether budgeting and implementation plan-
ning assists the process of law reform. Certainly, par-
liament is fully aware of the commitments it will
make if it passes the Child Justice Bill, and this may
have led to cautiousness by the minister. In the
absence of any clear statement to this effect by the
government, however, we can only to speculate on
the reasons for the failure of the bill.

Ironically, the Child Justice Bill made history for a sec-
ond time by being the first bill in South Africa to have
funds allocated by the national and provincial trea-
suries before its passage. These funds have been used
instead to strengthen the existing child justice system,
for example through the appointment of additional
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probation officers in some provinces and building
infrastructure such as secure-care facilities and a one-
stop child justice centre. It is evident, therefore, that

preparation for implementation of the law is already
well under way and children are already benefiting
from the allocation of additional funds.
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South Africa’s Children’s Act 38 of 2005 was passed in
2006. Its genesis was a request in 1998 by the Minis-
ter of Social Development75 for the SALRC to a review
the Child Care Act, which had been passed in 1983,
under the apartheid regime. The Children’s Bill was
the most important piece of legislation pertaining to
children ever taken up in South Africa and dealt pri-
marily with care and protection issues. 

As with the Child Justice Bill, the SALRC established a
project committee to review the Child Care Act, early in
1998. The committee determined that the act was inade-
quate and that a far more comprehensive piece of legis-
lation was required. Thus the committee undertook a
major piece of research that examined provisions affect-
ing children scattered across 26 pieces of legislation. The
committee also considered the current priority concerns
relating to children and those anticipated for the future.76  

The Children’s Bill that eventually emerged from this
process is an expansive piece of legislation incorpo-
rating provisions of the law of parent and child, child
care and protection including prevention,77 early inter-
vention,78 and measures for the protection of vulner-
able children. The framework is based on children’s
rights, including socio-economic rights. The stated
aims of the act include “provision for structures, ser-
vices and means for promoting and monitoring the
sound physical, intellectual, emotional and social
development of children.”

The budgeting and implementation planning for the bill
did not begin early in the process of law reform. In fact,
the Minister of Social Development had received the
draft bill from the SALRC in December 2002 and, after
numerous amendments were made, it was introduced
into parliament in 2004. That is when the executive
branch began the process of costing and budgeting. 

Budgeting and Implementation
Planning

The government initiated the budget and implementa-
tion planning process. Fully aware of the process that
had led to the budget and implementation plan for the
Child Justice Bill, the department of Social Develop-
ment (the lead department for the Children’s Bill) hired
a consulting team to assist in costing the bill. The
team, comprising economists, lawyers and a social
work professional, made it clear from the outset that
the process would be informed by the lessons learned
during the costing of the Child Justice Bill.

The approach was based on the understanding that the
consulting team would not prepare the costing or
develop the MTEF budget and phased implementation
plans. Instead, it would drive the process, provide
training and advice, undertake critical research, devel-
op costing models and monitor the quality and accu-
racy of the outputs received from the departments.

This meant that the departments that would be
responsible for implementing the Children’s Act would
run their own process of costing, budgeting and
implementation planning. They would have to gather
information, cost the obligations using the models
provided by the consulting team, develop the MTEF
budgets and work out the phased implementation
plans. This work was to be supported by capacity
building for state employees. To this end, the consult-
ing team would train groups of employees on costing,
budgeting and implementation planning as well as
give expert advice individually when required.

The process began with a number of supplementary
studies to examine aspects of the bill that would
have important cost implications. Three categories of
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studies were prepared. The first was ‘option studies’,
which considered different options with regard to
specific parts of the bill, including which approach
would be the most cost effective. For example, one
option study looked at staff-to-child ratios in residen-
tial facilities caring for children, while another con-
sidered the timing of adoptions.

The second category was ‘situational analyses’,
which gathered baseline information about the provi-
sion of services and infrastructure in the current sys-
tem and considered the demand for services. A key
situational analysis gathered baseline information on
children in South Africa, while others dealt with more
focused areas such as the functioning of the existing
children’s courts or the provision of foster care. 

The third category was ‘litigation risk studies’, which
examined the Children’s Bill to assess the extent to which
its provisions posed a future litigation risk to govern-
ment departments and to make proposals for mitigating
these risks. It also considered whether any aspects of the
bill were more restrictive than existing legislation. 

Developing the Costing 

A 122-page report, The Cost of the Children’s Bill, was
completed in July 2006.79 The remainder of this chap-
ter summarizes key aspects of this report. 

The consulting team worked closely with the depart-
ments during the costing project. The report records that:

• Officials from 48 national and provincial depart-
ments participated;

• Six training workshops were held, training 123
officials on the costing of legislation;

• Five workshops were held to set service delivery
norms and standards, with the participation of 111
officials and representatives from NGOs; 

• Ten workshops were held on the use of the differ-
ent modules of Children’s Bill Costing Model,
training 231 officials.

In addition to all the meetings, training sessions and
workshops, officials worked to calculate the costs of
their department’s responsibilities under the Children’s
Act. The consultants consolidated the input from the
departments and analysed them for consistency.
Where inconsistencies appeared, consultants worked
one on one with department officials to improve the
quality and accuracy of the work. The process therefore
expanded the budgeting skills of numerous govern-
ment officials throughout the country.

The consulting team also produced a set of full-cost
scenarios (what the model would cost when fully
implemented) and implementation plan scenarios
(allowing for a phased implementation). The imple-
mentation plan scenarios were signed off by the
heads of the departments that would have substan-
tial responsibilities in terms of the Children’s Act. 

Activity-based Costing 

Activity-based costing underpins the model used to
cost the Children’s Bill. It focuses on the cost of services

and requires answers to questions such as: How
many adoptions are likely to take place annually?
Who carries out which tasks, such as pre-screening
parents and children, placing children and follow-up
work? What is the value of that person’s time? How
long does each step take? What other costs are asso-
ciated with this service? Which department is respon-
sible for the service? Costs are then calculated using
a formula that incorporates quantity of services, nec-
essary inputs and price of inputs.

As an illustration, this formula can be applied to the
cost of residential care in a child and youth care cen-
tre as follows: The quantity consists of how many chil-
dren will require residential care and includes factors
such as the maximum number of children per facility.
The input consists of what is required to deliver the
service – the number of different categories of staff,
the physical needs of the children in terms of food,
clothing, bedding etc. The price consists of the unit
cost of each item, such as: How much are the different
staff categories paid? How many shifts will be need-
ed? How many hours per shift? How much does it cost
to feed and clothe a child per day or per month? 

It soon became evident that making these calculations
would require calculating norms and standards. For
instance, what is the standard or norm regarding the
ratio of staff members to children in residential care?
To simplify the costing, certain non-personnel inputs
(such as office supplies) were added as a fixed ratio to
personnel. In other words, it was assumed that every
social worker would use part of the budget for office
supplies, but this was linked to the social worker and
not separately costed as part of the activity.

Development of Norms and Standards

During the workshops to develop norms and stan-
dards, which were attended by governmental and
non-governmental service delivery staff, participants
were asked to consider questions such as:

• What activities are necessary to deliver the service?

• How long will each activity take?

• How frequently will the activity have to be delivered?

• What level of worker will carry out activities?

• What qualifications must that person have?

For example, in adoption work one needs to identify
activities such as identifying prospective parents,
pre-screening, counselling, matching the child with
the family, home visits, case conference, report writ-
ing, presentation of report at court, placement and
follow-up visits. Some of these activities would have
to be carried out by a qualified social worker, while
others could probably be undertaken by an auxiliary
social worker. In some cases more home visits would
be needed, in some less, and the screening process
could take longer in some cases than others. This is
referred to as the ‘service quantity norm’. 

Assumptions used in the costing process are
described as ‘high’, ‘medium’ and ‘low’ intensity of
services to estimate how much of a particular activi-
ty would be required. The adoption of a child with

28 Reforming Child Law in South Africa Innocenti Research Centre



special needs, for example, would require a high-
level intensity of services, and the service quantity
norm would therefore be calculated at a higher rate.
It would also be necessary to estimate how many of
the children being adopted each year would likely be
children with special needs, known as a ‘demand
variable’. It measures how many units of the different
services would need to be supplied. As it is not pos-
sible to estimate with perfect accuracy how many
children with special needs would require adoption
services, one could estimate, for example, that 1 in 10
children to be adopted would have special needs.
This is referred to as a ‘process assumption’.

The norms and standards were developed based on
current best practice, but they envisaged a future
when there would be sufficient resources. For exam-
ple, although the workshop participants knew there
was a shortage of social workers, the norms and
standards were worked out on the basis that there
would be sufficient social workers. 

This approach had to be reviewed during the costing
project, when it became evident that the ‘high’ norms
and standards were resulting in unachievable cost out-
comes because they would require more than 100 per
cent of South Africa’s current social workers to run the
activities.80 It therefore became necessary to develop
workable alternatives to these ‘high’ norms. 

Implementation Plans

The project then adopted two costing assumptions on
which four scenarios were based. The two assump-
tions are: (1) norms and standards, divided into ‘high’
and ‘low’; and (2) demand for services, divided into
‘implementation plans’ and ‘full-cost’ options.

The implementation plans are based on the informa-
tion provided by the government departments at all
levels. The numbers produced by the different
provinces vary significantly. The information was
also based on current service delivery trends, which
may account for some of the variations. In other
words, some provinces were coping better with the
demand for services than others, and some were bet-
ter resourced than others. 

The full-cost options are demand variables based on
the consulting team’s assumptions. These were
developed by calculating the cost of different ser-
vices based on demographic and poverty informa-
tion for each province. The purpose of this was to
estimate the actual demand for services. The full-cost
scenario did not envisage a phased implementation
approach, but rather assumed the system would be
operating fully as from 2005/06.

The four scenarios were thus created through an inter-
section of the two sets of assumptions, as follows:81

The initial demand information (how many children
would need the service) remained the same across
the low and high scenario implementation plans, but
there were different assumptions about the provision
of services. Thus the demand variables differ. The
high scenario assumed there might be more units of
activity linked to a particular service or the activities
might take longer, whereas the low scenario
assumed less time would be spent on each activity or
there would be fewer units of activity. 

Existing and New Obligations

A very important consideration was the costing of
existing and new obligations. Some of the services
included in the Children’s Bill were to replace existing
services. The costs of delivering these services were,
to some extent, already provided for in the budget
and did not need to be costed afresh, unless the ser-
vice was being changed or enhanced in some way.
This is very important, because if existing services
were included in the costing of the bill, it would
appear prohibitively expensive to implement. 

Another factor to consider was the possibility of
under-funding in the current system. The costing exer-
cise revealed serious levels of under-funding (more
acute in certain provinces) of services for children. This
funding gap was estimated by the difference between
the costing outcomes in each scenario and the current
MTEF budgets for social welfare services to children
that are the same or similar to those envisaged by the
Children’s Bill. The calculation itself was simple; more
challenging was developing an estimate of the current
MTEF budgets for services to children.

The task of identifying current government expendi-
ture was complicated by the fact that some of the
departments did not distinguish between services for
the general population and those for children. 

For example, the department of Justice and Constitu-
tional Development has a budget for lower courts.
That portion of the budget includes the expenditure
for children’s courts, but it is not specifically indicated.
To work out the funding gap the consulting team had
to estimate this expenditure, based on the situation
analysis of the functioning of the children’s courts. This
revealed that 5 per cent of available magistrates were
working full-time on children’s court cases, thus 5 per
cent of the lower courts’ budget was the amount spent
on children. This amount was then measured against
the current demand for children’s court services, thus
identifying the level of under-spending. This figure
was then subtracted from the costing outcome sce-
narios, which revealed the funding gap.

Some officials saw costing and budgeting processes
as an opportunity to load the bill’s budget with
demands for funding to meet existing obligations not
currently in full compliance. Indeed, such backlogs
must be met first in order to deal effectively with the
new obligations. However, it was important to give a
clear indication that these were not new obligations
created by the bill. 
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Costing Outcomes 

The costing was presented in four separate modules:

• National Department of Social Development

• National Department of Justice and Constitutional
Development

• Provincial Departments of Social Development

• Provincial Departments of Education

Although each of the departmental budgets is set out
separately, there is consistency across the different
models. The budgets are interdependent, as demand
variables for one department are based on the outputs
of another. For example, the provincial departments
used an assumption that 70 per cent of all care and
protection cases reported to them would be resolved
through intervention services and 30 per cent would
be treated as care and protection cases requiring chil-
dren’s court inquiries. The number of children’s court
inquiries – a demand variable of the department of
Justice and Constitutional Development – is thus the
same as the total of the output figures generated by
the provincial social development departments.

The costing model is set out over a five-year period,
assuming inflation of 5 per cent per year. This is
slightly higher than Treasury’s inflation projections, a
deliberate strategy to increase social worker salaries
in real terms above inflation.

In addition to the four modules, the costing project
provided information on the likely capital cost needs
of residential facilities. These were the only capital
costs considered in the project. The project also esti-
mated the cost to prepare for implementation and
train the officials who would implement the act. 

Issues Raised by the Costing Exercise

Priorities

Many issues raised in the costing report may have a
bearing on prioritization. For example, the budget for
provincial social development departments includes
substantial funds for intervention services. This is
because many children will require such services. How-
ever, the report points out that properly implemented
intervention services provided earlier in the system are
significantly more cost-effective than drawing children
deeper into the care and protection system. 

A further prioritization question posed by the exer-
cise concerns the increased workload of the depart-
ment of Justice and Constitutional Development to
deal with parenting agreements and custody and
access issues. The question is whether these issues
can be prioritized (given that they deal with children
who are still living with their families) over children
who are identified as being in need of care and pro-
tection or at risk of needing it.

State and Private Partnerships

The scope of the costing project was limited to state
costs to meet the obligations arising from the Chil-
dren’s Bill. Currently private partners operate some
services.82 However, the state is fully responsible for

services required by statute, and if such activities are
carried out by private partners, the funding for such
services remains the state’s responsibility. In particu-
lar, the report stresses the government’s responsibili-
ty to provide for wards of the state and reveals the lack
of a coherent policy regarding this vulnerable group. 

It is notable that these findings are consistent with
the observations and recommendations of the UN
Committee on the Rights of the Child arising from its
day of general discussion at its 2002 session.83 The
theme was ‘The private sector as service provider
and its role in the monitoring of children’s rights’.84

The committee emphasized that State parties were
primarily responsible for compliance with the CRC by
all persons within their jurisdiction, and that the
obligations arising from article 4 remain even when
states rely on non-state service providers.85 

Provincial Disparities

The implementation plan scenarios are based on
information provided by provincial government
departments, and the costing project revealed some-
thing it did not set out to show: There are striking
provincial disparities in current funding of services
for children. If government opts to use the ‘imple-
mentation plan’ costing figures to formulate budgets,
these inequalities are likely to persist. The ‘full cost’
scenarios, on the other hand, are based on popula-
tion figures. Budgets based on these figures are
more likely to gradually address the inequalities by
pinpointing poorer provinces that have more chil-
dren requiring services so they can receive increased
budgets to ensure prioritized delivery.

Human Resources Shortfall

The proper implementation of the Children’s Act will
require a large number of social workers and auxiliary
social workers. The costing indicates that the numbers
required greatly exceed the numbers of such workers
who are currently registered. The report says: “Even if
the funding can be found, and implementation plans
drawn up, there are simply not enough registered
social workers to deliver the services envisaged by the
Children’s Bill. There are currently 11,372 registered
social workers. According to the IP [Implementation
Plan] Low scenario, 8,662 social workers are required
to implement the Children’s Bill in 2005/06. This
increases to 16,504 in 2010/11. According to the FC [Full
Cost] High scenario, 47,000 social workers are
required in 2005/06 and 66,300 in 2010/11. In short the
country is facing a critical shortage.”86

The report recommends that the government devel-
op strategies to raise the status of the profession,
address the poor working conditions of social work-
ers and increase their numbers by actively recruiting
students to study social work and providing them
with generous bursaries linked with holiday and
post-graduate work requirements.

The Impact of HIV/AIDS

No study on child-related legislation and service
delivery in sub-Saharan Africa would be complete
without an assessment of the impact of HIV/AIDS.
The report indicates that the need to develop the low
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norms and standards that emerged during the costing
process can be attributed directly to the impact of
HIV/AIDS on the demand for social welfare services.
The high norms and standards are not impractical in
themselves, but the number of children who will
require the services is very high as a result of HIV/AIDS. 

In the ‘full high cost’ scenario, the costing project
included a feature that would test the impact of
HIV/AIDS in a very direct way. The other three scenar-
ios were based on the following assumptions about
alternative care orders emanating from children’s court
inquiries: 80 per cent of children found to be in need of
care and protection would be placed in kinship care,
10 per cent would be placed in foster care (with a non-
relative), 5 per cent would be placed in children homes,
4 per cent would return to their families and 1 per cent
would be placed in schools of industry.87

In the ‘full cost high’ scenario the model purposely
switched the foster care and children’s home per-
centages to 5 per cent in foster care and 10 per cent
in children’s homes. This resulted in a dramatic
increase in cost outcomes and an acute shortage of
places in children’s homes, requiring construction of
new homes on an astonishing scale. The report thus
highlights that South Africa cannot afford to fall back
on children’s homes and must ensure that kinship
and foster care placements are effective. The country
also must devise other innovative solutions. 

Cost Comparisons 

At first glance, the cost of the Children’s Bill appears
very high. The report put this neatly into perspective,
however, by comparing it to the current budget for the

Department of Education and calculating it on a per-
capita basis. This demonstrated that the per capita edu-
cation expenditure is 14 times more than the per-capita
expenditure for the ‘implementation plan low’ scenario
and 1.8 times the expenditure for the ‘full cost high’ sce-
nario. Another comparison was made to the 2005/6
consolidated budget for the country. This revealed that
the costing outcome for the ‘implementation plan low’
scenario was 1.3 per cent of the total budget, while the
‘full cost high’ scenario was 8.4 per cent. This was again
contrasted with the education budget, which amounted
to 18 per cent of the consolidated government expendi-
ture in 2005/6.

Conclusions 

The costing project on the Children’s Bill did not eval-
uate or cost the expected benefits of the proposed
systems to children or to society. Such an endeavour
is obviously difficult to undertake – it would indeed
be very complex to measure the impact on society of
children who are allowed to fall between the cracks of
the protective systems meant to save them.

The costing project did establish what it would cost to
implement the Children’s Bill. This provides the govern-
ment with a clear indication of the budgets that will
need to be allocated. It also provides the basis of a
detailed implementation plan. Through the presentation
of scenarios, the costing project also made it possible to
evaluate the cost-effectiveness of the proposed systems
framed by the bill and to accurately plan its phased
implementation over the MTEF rolling budget cycle.

Notes

75 The department was then called the Department of Welfare
and Population Development. The name was changed to the
Department of Social Development in July 2000.

76 SALRC, Discussion Paper on the Review of the Child Care
Act, Discussion Paper 103, Project 110, 2001 

77 In Chapter 8 of the report prevention is defined as “any
strategies and programmes which strengthen and build the
capacity and self-reliance of families, children, youth,
women and older persons”.

78 Early intervention services are defined as “services target
children, youth, families, women, older persons and
communities identified (through a developmental risk
assessment) as being vulnerable or at risk.”

79 Barberton, C., The Cost of the Children’s Bill – Estimates of
the cost to Government of the services envisaged by the
comprehensive Children’s Bill for the period 2005-2010,
Report for the national Department of Social Development,
July 2006. The report, together with detailed costing
information and support documents, has been compiled as
a CD and is available from Agnes.Muller@socdev.gov.za.

80 The costing exercise highlighted the urgent need to ensure
retention of current social workers and hiring and training of
additional social workers. In 2006 the Minister of Social
Development announced that the department would
introduce a package of salary increases and incentives to
attract more people to enrol at university for social work.
This was a direct result of the costing project. 

81 Adapted from figure 2, Barberton, C., op. cit., p. 18.
82 Some of the service providers are non-profit organizations;

for example, Child Welfare Societies undertakes the majority
of the care and protection work on behalf of government.
This work is contracted through service agreements and is
subsidized. However, other services are provided by
companies that tender for government contracts on a profit-
making basis, for example, a company (Bosasa) runs a
number of secure-care facilities for children awaiting trial.

83 The UN Committee on the Rights of the Child hosts a day of
general discussion every year, usually in September or
October, focusing on a particular article or theme in the
Convention. This is done to enhance understanding of the
contents and implications of the Convention. 

84 See Odhiambo-Odongo, G., “The Private Sector as Service
Provider and its Role in Implementing Children’s Rights: The
Views of the UN Committee on the Rights of the Child”, vol.
4 ESR Review, 2003, available at
<www.communitylawcentre.org.za>

85 The Committee recommended that States parties should
therefore set standards and ensure compliance. The
recommendations of the Committee are available at
<www.unhchr.ch/html/menu2/6/crc/doc/days/service.pdf>.
See also General Comment no. 5 paras 42-44, available at
<www.unhchr.ch/tbs/doc.nsf>. South Africa’s UN technical
assistance project on Child Justice attempted to develop
capacity in South Africa with regard to ensuring children’s
rights protection in state-private service-delivery
partnerships. See report on a workshop held in May 2002,
“Bringing Children’s Rights and Protection the Centre of
Service Level Agreements in the Child Justice System”.
Available at <www.childjustice.gov.za>.

86 Barberton, C., op. cit., p. 107.
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Child Care Act 74 of 1983 and are schools maintained for the
reception, care, education and training of children. Children
who are found to be in need of care and protection in terms
of section 14 of the Act are placed in such facilities. In terms
of the new Children's Act 38 of 2005, which is still awaiting
further amendments and promulgation, schools of industry
will fall under the umbrella of child and youth care centres,
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others,boarding schools places of tuition or shelters.





Article 4 of the CRC has led to substantial gains for
children in many parts of the world. States parties
have responded to the call for legislative measures to
implement it. But without budgets to implement
laws, they will remain paper promises. 

The calls made at the World Summit on Children to put
children first, and at the Special Session on Children to
invest in children, focused efforts by governments and
non-governmental organizations on reprioritizing
spending towards children. The UN Committee on the
Rights of the Child has from time to time questioned
States parties about their commitment to children
through the examination of allocations in the national
budget. 

Article 4 calls for countries to take measures “to the
maximum extent of their available resources.” With
regard to socio-economic rights, there was a danger
that some developing countries would interpret this
wording as an escape clause, allowing them to avoid
spending on children by pleading poverty. Experi-
ence has shown, however, that developing countries
have been at the forefront of budget project work
linked to children’s rights. Governments in countries
that have undergone democratic transformation
since 1989 have become more transparent and are
providing information about budgets that they previ-
ously would not have made available. This has led to
renewed interest in the significance of the budget as
an area for lobbying, advocacy and monitoring. 

While the influence of national legislatures on budget
policy making has declined in most industrial coun-
tries,87 legislatures in developing countries have proved
to be very pro-active with regard to budgetary issues.
The joint work of the IPU and UNICEF88 has raised
awareness among members of parliament regarding

reprioritization of budgets to realize children’s rights.
Finally, courts in developing countries such as India, the
Philippines and South Africa have shown a commit-
ment to favourable interpretation of children’s rights
issues, including socio-economic rights. 

This study has focused on child law reform in South
Africa. Its constitution was the first in the world to
make an express commitment to children’s socio-
economic rights. These rights were spelled out in a
special section dedicated to children’s rights, and, as
required by article 4 of the CRC, they were not sub-
jected to an internal limitations clause.

Once the constitution was in place, IDASA’s Children’s
Budget Unit led the way in budget work with its com-
prehensive and innovative projects. These have sought
to investigate the meaning and scope of children’s
socio-economic rights and have highlighted the impor-
tance of reaching a clearer understanding of children’s
entitlements under the constitutional rights aimed only
or primarily at children. The projects have identified key
programmes that government has put in place and
analysed both the input and output sides of the budget.

The central focus of this study was an examination of
South Africa’s experience of costing child-related law
reform. The cost-effectiveness analysis of the Child
Justice Bill, which took place in the very early stages
of law development, allowed budgetary considera-
tions to be factored into the bill. This demonstrates
that law reform need not be an ivory tower endeavour.
Indeed, a legal drafting approach that incorporates
pragmatic considerations improves the prospects for
a law that is realistic and ‘implementable’. 

The study also illustrates the importance of govern-
ment buy-in. While consultant economists and non-
governmental lawyers were important partners in

33Reforming Child Law in South AfricaInnocenti Research Centre

6 
CONCLUSIONS



the costing process, the Child Justice Bill costing and
budgeting process gained momentum once govern-
ment departments took responsibility for generating
the numbers for their budgets. The process also illus-
trates how UN technical assistance can effectively
support a costing, budgeting and implementation
project. Article 4 of the CRC makes reference to inter-
national cooperation, which includes UN technical
assistance. It is an effective means of providing
expertise and building government capacity to devel-
op sound costing and budgeting methods. 

The costing and budget development process for the
Child Justice Bill was experimental, and the experi-
ence gained aided the substantially more compre-
hensive process of costing the Children’s Bill. From
the outset of the project, there was a firm under-
standing that the consulting team would not do the
costing or develop the MTEF budget and phased
implementation plans. Instead, the departments
would take responsibility for these tasks, with the
consulting team driving the process, providing train-
ing and advice, undertaking research, developing
costing models and monitoring the quality and accu-
racy of the outputs received by the departments.

The setting of norms and standards, which had been
used in the Child Justice Bill costing process, proved to
be the foundation of the activity-based costing approach
for the Children’s Bill. This process revealed that gov-
ernment was underspending on services for children in
the current system. It was also important to point out
the funding gap in the current system. This was done by
showing the gap between what the government was
currently obliged to spend on children under existing
laws and what was actually being spent. These expens-
es are prerequisites for the successful implementation
of the new law, but they were not, strictly speaking,
costs generated by the Children’s Bill. The point was
made that spending should be increased to ensure a
functioning system, but this ‘funding gap’ should not be
confused with funds needed for the new obligations
arising from the Children’s Bill.

The detailed results of costing the Children’s Bill
demonstrate that planning for the implementation of
comprehensive legislation requires an approach that
deals with competing priorities. If implementation
must be phased in due to financial constraints, deci-
sions must be made about which needs must be met
as a priority. This exercise must be done considering
the long term, however. Early intervention services
are expensive because the number of children requir-
ing them is large, but in the long run these services
will prove cost-effective. 

An examination of public-private partnerships for
service delivery revealed that the state is fully
responsible for services that are required by statute,
and if such activities are carried out by private part-
ners, the funding for such services remains the
state’s responsibility. 

The Children’s Bill costing project also revealed prob-
lems that many developing countries will face:
provincial disparities in spending on children, a
shortage of qualified workers in certain categories
and the impact of HIV/AIDS. These problems are not
insurmountable, but an implementation plan must
include specific measures to meet such challenges.

The inter-sectoral nature of the costing projects
proved to be an essential feature of the work. Gov-
ernment budgeting tends to take place through a
‘silo’ approach; each department generates its bud-
get with little or no reference to other departments.
The costing projects showed that in systems involv-
ing a number of departments, the output data of one
department can become the input data of another.
Thus, for a system to function properly, governments
must use the same costing models, must base their
budgets on the same or related data, and must have
an integrated implementation strategy. 

The phasing of implementation also needs to be
planned concurrently, so that system prerequisites
can be put in place before the addition of other fea-
tures that may be dependent on those prerequisites.
A new cost-effective system may reap cost savings
for one department while requiring another depart-
ment to allocate and spend additional funds. A con-
solidated, inter-sectoral approach to budgeting can
help convince the treasury of the overall cost-effec-
tiveness of the proposed system. 

What happens if the costing and budgeting process
result in outcomes that are unaffordable? Is there a
danger that an accurate costing process could result
in abandonment of an important bill because it is
considered too expensive?

The experience thus far provides some tentative
answers to these questions. First, when the outcomes
based on numbers generated by the costing project
on the Children’s Bill emerged as being prohibitive,
the costing project, in consultation with government
and selected experts, adjusted the norms and stan-
dards. The scenarios then set out the contrasting costs
and budgets based on different norms and standards.

Second, the proposed costs of the new system were
favourably compared with the amount currently
being spent on education, expressed as a percent-
age of the country’s total budget. This proved an
effective way of putting into perspective the amount
of money required. 

Finally, if legislative reform is to lead to quantifiable
changes to children’s lives, the budget needs to be
provided. It is not advisable to avoid the costing
process because of concerns that it might shed light
on the cost of providing effective services for chil-
dren. Doing so would effectively remove from leg-
islative reform the purpose that was intended by
article 4 of the CRC – namely, to effectively imple-
ment its provisions.
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87 International Budget Project, ‘Renewed Interest in Legislative
Budgeting’, available at
<www.internationalbudget.org/themes/LEG/index.htm>.

88 IPU and UNICEF, Child Protection: Handbook for
Parliamentarians, op. cit., 2004.
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